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Abstract 
The rapid expansion of infrastructure in 
developing economies like India has led to a 
highly complex contractual landscape. Due to 
multi-agency involvement, environmental 
uncertainties, and one-sided contract 
conditions, disputes have become an inherent 
characteristic of the construction sector. This 
paper examines the legal-doctrinal 
framework governing engineering 
construction contracts in India and evaluates 
the efficacy of alternative dispute resolution 
mechanisms (ADRM) with a primary focus 
on arbitration. It presents an in-depth 
empirical analysis of a dispute adjudicated 
under the Indian Arbitration and 
Conciliation Act, 1996: Bhagwati 
Construction Co. v. State of Gujarat (R&B 
Division). The case study details a debris 
removal contract executed under the Gujarat 
Emergency Earthquake Reconstruction 
Programme, where the actual work quantity 
was reduced by over 88% from the 
contracted amount. The paper analyzes the 
five claims presented to the Sole Arbitrator, 
exploring the judicial rationale for rejecting 
monthly machinery hire, overheads, and 
loss-of-profit claims, while validating 
proportionate compensation for site 
mobilization (specifically, weighbridge 
installation) and the renegotiation of unit 
rates for extreme quantity deviations. The 
study highlights the systemic challenges in 
Indian arbitration, such as inordinate delays, 
high arbitrator fees, and routine judicial 
challenges, and offers concrete strategic 
policy recommendations—including the 
establishment of a national institute of 

technical arbitrators, fixed fee schedules, and 
mandatory pre-arbitral mediation—to 
enhance the efficiency of dispute resolution 
in the Indian construction industry. 
Keywords: Construction Disputes, Contract 
Law, Indian Arbitration and Conciliation 
Act 1996, Arbitral Award, Claims Analysis, 
Quantity Deviation. 

1. Introduction 
Modern construction projects are characterized 
by a high degree of technical, financial, and 
organizational complexity. In India, both central 
and state governments are executing massive 
infrastructural projects, and many ventures are 
managed by the private sector right from 
planning, execution, and operation to 
maintenance under public-private partnerships 
(PPP) or build-operate-transfer (BOT) models. 
Due to the involvement of numerous agencies, 
including promoters, consultants, design 
professionals, suppliers, and contractors, 
successful project delivery demands proper 
coordination, cooperation, and mutual trust. 
Each construction project is unique due to its 
distinct purpose, geographic location, resource 
requirements, structural design, and quality 
standards. 
Despite the necessity for synergy, the 
construction industry is notorious for high rates 
of conflict. Disputes often arise due to a poor 
performance of contractual obligations, 
ambiguities in contract conditions, and contract 
clauses that fail to uphold natural justice. When 
contract documents are not clear or are heavily 
biased toward the employer, they naturally 
cause dissatisfaction among the contracting 
parties. If contractual issues are handled poorly, 
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they escalate into severe disputes that disrupt 
progress, delay completion, and cause 
substantial cost overruns, thereby eroding value 
for the public and private sectors alike. 
To mitigate these negative effects, it is critical 
to establish balanced contract conditions and 
maintain a standard, equitable guideline for 
resolving claims and disputes. This research 
evaluates the application of Alternative Dispute 
Resolution Mechanisms (ADRM) within the 
context of Indian engineering and construction 
law. By mapping out the legislative history and 
analyzing an empirical case study, this paper 
aims to provide technical professionals and 
legal practitioners with a comprehensive 
framework for drafting equitable contract terms 
and navigating the arbitration process. 

2. Legislative and Legal Framework of 
Indian Construction Contracts 
The contractual relationships in the Indian 
construction sector are primarily governed by 
the Indian Contract Act, 1872. According to 
Section 10 of the Act, an agreement is 
enforceable by law and becomes a valid 
contract only when it meets the following 
criteria: 
• The object and consideration of the 

agreement must be lawful. 
• The parties entering into the agreement must 

be legally competent. 
• There must be a clear proposal from one 

party and an absolute acceptance of that 
proposal by the other. 

• There must be a valid consideration (usually 
monetary in engineering contracts) 
supporting the promise. 

• The consent of the parties must be given 
under free will (without coercion, undue 
influence, fraud, or misrepresentation). 

• The agreement must be in writing and 
properly registered where required by law. 

In legal terms, an agreement that is not binding 
is void, whereas a contract that can be avoided 
by an injured party is voidable. In construction 
practice, contracts often suffer from defects 
regarding free consent. These include mutual 
mistakes of fact (e.g., misapprehension of site 
conditions or structural quality) and 
misrepresentation (e.g., incorrect cost 
estimations in tender notices, which may 
amount to fraudulent misrepresentation if made 
with intent to deceive). Under Section 15 and 

16 of the Contract Act, coercion and undue 
influence (where one party dominates the will 
of the other) render agreements voidable. 

2.1 Contract Discharge and Breach 
Mechanisms 
A contract is discharged, and the respective 
rights and obligations of the parties come to an 
end, through performance, impossibility of 
performance (supervening impossibility under 
Section 56), mutual agreement (novation, 
accord and satisfaction, or waiver), or breach. A 
breach occurs when a party fails or refuses to 
perform its stipulated obligations. Breaches can 
be actual (occurring during performance) or 
anticipatory (occurring before performance is 
due, either by express repudiation or implied 
renunciation through voluntary actions that 
make performance impossible). 
In the event of a breach, the injured party is 
entitled to claim damages based on the 
principles established in the classic English case 
of Hadley v. Baxendale. Damages should either 
arise naturally from the breach itself or be 
within the contemplation of both parties at the 
time they entered into the contract. If actual 
losses are proven, substantial damages are 
awarded; if only the breach is proven without 
evidence of financial loss, only nominal 
damages are granted. For construction 
contracts, common breaches committed by 
owners include a failure to hand over site 
possession in time, delayed supply of drawings, 
and unpaid interim bills. Common breaches 
committed by contractors include a failure to 
commence work promptly, slow progress 
despite notices, and substandard quality of 
workmanship. 

2.2 Evolution of Indian Arbitration Law 
Arbitration in India has undergone a major 
legislative transition. The historical Arbitration 
Act of 1940 was heavily criticized for being 
static, highly formalistic, and prone to extensive 
judicial intervention. Under the 1940 Act, an 
arbitral award did not possess immediate 
executability and required an application to the 
court to be passed as a decree. To align Indian 
law with international standards (such as the 
UNCITRAL Model Law), the government 
enacted the Arbitration and Conciliation Act, 
1996. 
The 1996 Act brought about several 
revolutionary changes designed to expedite 
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dispute resolution. It minimized the supervisory 
role of courts, gave tribunals the power to rule 
on their own jurisdiction (the principle of 
kompetenz-kompetenz), mandated that tribunals 
provide written reasons for their awards (unless 
agreed otherwise), and elevated the status of an 
arbitral award to that of a court decree, 
dispensing with the need for judicial 
confirmation before execution. Despite these 
improvements, practice revealed gaps: no strict 
statutory timelines were established, and awards 
were routinely challenged under the ambiguous 
term of 'misconduct,' leading to prolonged court 
battles. This necessitated subsequent 
amendment proposals, such as the Arbitration 
and Conciliation (Amendment) Bill of 2001 and 
2003, which sought to introduce fast-track 
tribunals with six-month limits and strict 
pleadings schedules. 

3. Alternative Dispute Resolution Taxonomy 
in Construction 
Alternative Dispute Resolution Mechanisms 
(ADRM) offer a flexible, cost-effective, and 
rapid alternative to traditional court litigation. 
In construction contracts, several techniques are 
employed sequentially or independently to 
resolve disputes. These range from non-binding 
informal discussions to binding adjudicative 
processes: 
• Negotiation: A non-binding procedure 

where the disputing parties sit across the 
table and discuss terms directly without 
third-party intervention. It relies on mutual 
trust and a shared desire for settlement. 

• Mini-Trial: An executive tribunal where 
senior executives from both organizations 
review case presentations with a neutral 
advisor to assess strengths and weaknesses 
before continuing negotiations. 

• Dispute Review Board (DRB): A standing 
board of independent technical experts 
formed at the contract's inception. The DRB 
regularly visits the site, stays updated on 
progress, and provides non-binding 
recommendations for issues as they arise, 
thereby maintaining project momentum and 
contractor cash flow. 

• Mediation: A non-binding process where an 
independent, neutral third party (mediator) 
assists the parties in clarifying issues and 
reaching a voluntary settlement. Mediation 
has been heavily integrated into public 
sector contracts in jurisdictions like Hong 
Kong. 

• Conciliation: A process similar to 
mediation, but where the neutral third party 
(conciliator) can propose settlement terms. 
Under the 1996 Act, a conciliation 
agreement signed by the parties has the 
same legal status and executability as an 
arbitral award. 

• Med-Arb: A hybrid procedure where parties 
first attempt mediation or conciliation and, 
if unsuccessful within a specified time, 
automatically refer the unresolved issues to 
binding arbitration. 

• Arbitration: A private, binding adjudicative 
process where disputes are referred to an 
odd-numbered tribunal of experts who 
render a legally binding award. 

• Litigation: The final, formal court process. 
It is highly adversarial, formal, expensive, 
and slow, as judges lack specialized 
technical expertise in construction 
engineering. 

The following table provides a comprehensive 
scholarly comparison of the three primary ADR 
methods—Arbitration, Conciliation, and 
Mediation—contrasted against their procedural 
parameters, flexibility, and outcomes. 

Parameter Arbitration (1996 
Act) 

Conciliation Mediation 

Governing Legal 
Framework 

Arbitration and 
Conciliation Act, 1996 
(Part I) 

Arbitration and 
Conciliation Act, 
1996 (Part III) 

Voluntary contract-
based agreement 

Nature of Final 
Decision 

Binding 'Award' (has 
the status of a court 
decree) 

Binding 'Settlement 
Contract' 

Binding 'Settlement 
Contract' 

Flexibility of 
Procedure 

Highly structured; 
regulated by statutory 
rules 

Highly flexible; 
procedurally 
informal 

Highly flexible; 
informal and 
collaborative 
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Bilateral Meetings Arbitrator cannot meet 
one party in the 
absence of the other 

Conciliator can meet 
parties separately 

Mediator can meet 
parties separately 
(caucuses) 

Control over 
Outcome 

Tribunal decides 
outcome; parties have 
no direct control 

Parties maintain total 
control over the final 
agreement 

Parties maintain total 
control over the final 
agreement 

Emotional & 
Business Ties 

Adversarial; often 
damages long-term 
relationships 

Collaborative; 
preserves business 
relationships 

Collaborative; 
preserves business 
relationships 

Cost & Duration Relatively high cost 
and prolonged 
duration 

Low cost and rapid 
resolution 

Low cost and rapid 
resolution 

Confidentiality of 
Process 

Public/disclosed to 
court if challenged 

High confidentiality 
of disclosures 

High confidentiality of 
disclosures 

4. Professional Ethics and Reciprocal 
Obligations in Project Execution 
The prevention of contractual disputes relies 
heavily on the professional ethics and the 
fulfillment of reciprocal responsibilities by the 
four primary project stakeholders: the 
Client/Employer, the Consultant/Engineer, the 
Contractor/Executor, and the Quantity 
Surveyor. Project delivery must be viewed as a 
coordinated team effort where individual 
interests are balanced with overall project 
objectives: 

4.1 Role of the Client/Employer 
The client acts as the business promoter and 
owner of the facility. The client must ensure 
that land is acquired and is free of 
encumbrances prior to issuing the work order. 
Additional responsibilities include conducting 
proper soil investigations to prevent radical 
foundation changes, obtaining statutory 
environmental clearances, providing necessary 
utilities (water and electricity), minimizing 
changes in drawings, and promptly approving 
variations or extra work. Most importantly, the 
client must pay certified running bills within the 
specified contract period to maintain the 
contractor's cash flow, as delayed payments 
inevitably disrupt progress. 

4.2 Role of the Consultant/Engineer 
The consultant designs the facility, prepares 
drawings, and administers the contract. The 
consultant is in a contractual relationship with 
the client but must act with absolute fairness 
and neutrality when certifying bills, evaluating 
claims, and extending timelines. The consultant 
must issue complete working drawings well in 

advance, approve materials promptly, conduct 
regular progress reviews to identify bottlenecks, 
and refrain from issuing unreasonable 
acceleration orders without equitable 
compensation. 

4.3 Role of the Contractor/Executor 
The contractor executes the physical works. 
Before tendering, the contractor must 
thoroughly inspect the site, analyze soil and 
water conditions, assess local market rates, and 
review all contract clauses. Once the contract is 
awarded, the contractor must commit adequate 
machinery, skilled labor, and supervision. 
Unethical practices, such as quoting 
unreasonably low rates to grab a project and 
subsequently filing fraudulent or exaggerated 
claims to bridge losses, must be avoided. The 
contractor must adhere strictly to specifications, 
observe labor welfare acts, maintain adequate 
insurance, and repair defects during the liability 
period. 

4.4 Role of the Quantity Surveyor 
The quantity surveyor acts as the cost 
controller, taking out detailed measurements, 
preparing bills of quantities, and providing cost 
consultancy at the planning and design stages. 
The quantity surveyor must apply a high degree 
of professional skill to ensure that tender costs 
remain within acceptable limits of preliminary 
estimates. In the event of a dispute, the quantity 
surveyor can serve as a highly effective, 
independent technical arbitrator. 

5. Empirical Case Study: Bhagwati 
Construction Co. v. State of Gujarat 
To evaluate how contractual provisions and 
claims are interpreted under the Arbitration and 
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Conciliation Act, 1996, this section analyzes the 
dispute between Bhagwati Construction 
Company (Petitioner) and the State of Gujarat, 
Executive Engineer, Road & Building (R&B) 
Division, Bhuj (Respondents). The contract was 
executed under the Gujarat Emergency 
Earthquake Reconstruction Programme, 
following the catastrophic earthquake in Kutch. 

The work involved the removal of debris from 
various buildings within the jurisdiction of the 
Gandhidham Municipal Area. The primary 
dispute arose because the actual quantity of 
debris available was drastically lower than the 
quantity tendered, resulting in a substantial 
reduction of the scope of work. Table 2 details 
the salient contract parameters. 

Contractual Parameter Case Value / Detail 
Contracting Parties Bhagwati Construction Co., Gandhinagar 

(Petitioner) 
State of Gujarat & Executive Engineer, R&B 
Division, Bhuj (Respondents) 

Agreement Reference Agreement No. W-9/112/2001-2002 
Original Estimated Cost (Tender) Rs. 29,15,550.00 
Accepted Contract Value Rs. 18,78,228.00 (Tendered at 36% below 

estimated cost) 
Tendered Debris Quantity 76,725 Metric Tons (MT) 
Stipulated Project Duration 1 Month (December 6, 2001 to January 5, 

2002) 
Actual Completion Date December 28, 2001 
First and Final Bill Date & Amount December 29, 2001; Rs. 2,19,886.00 
Executed Debris Quantity 8,981.44 MT (Only 11.7% of the original 

contracted quantity) 
Security Money Deposit Rs. 93,911.00 
Sole Arbitrator Shri N. G. Vakharia 
Arbitration Context Arbitration Petition No. 26 of 2002; Appointed 

April 25, 2003 
Tribunal Timeline Preliminary Hearing: May 31, 2003; Last 

Hearing: August 6, 2005 
Date of Arbitral Award October 14, 2005 

 
5.1 Claim-by-Claim Adjudication and 
Rationale 
5.1.1 Claim 1: Losses Towards Machinery 
Hire Charges 
The Petitioner claimed Rs. 11,50,000.00, 
asserting that they had mobilized 1 excavator, 
10 dumpers, 1 dozer, and 1 weighbridge to 
complete the massive debris removal work 
within the stipulated one-month timeline. The 
contractor presented monthly hire charges: 
Excavator @ Rs. 4,00,000.00/month; 10 
Dumpers @ Rs. 60,000.00/month (total Rs. 
6,00,000.00); and 1 Dozer @ Rs. 
1,00,000.00/month. The contractor argued that 
the unilateral termination of the scope of work 
by the respondent prevented them from 
recovering these fixed monthly costs. 
The Respondent argued that the petitioner failed 
to provide any documentary evidence of rent 

payments, vouchers, receipts, or income tax 
filings to verify these expenses. Furthermore, 
they pointed out that the contractor used only 7 
dumpers and 1 loader, which was insufficient, 
and failed to increase mobilization despite 
instructions. 
The Arbitral Tribunal conducted a detailed 
mathematical review of the contractor's 
operations. The measurement books indicated 
that the contractor employed 22 different 
dumpers on different days, completing 706 trips 
between December 9 and December 28. This 
pattern of utilizing diverse vehicles on varying 
days proved that the machinery was hired on a 
trip basis, directly contradicting the contractor's 
claim of fixed monthly leases. The arbitrator 
demonstrated that if the contractor actually 
spent Rs. 11 Lakhs on monthly hire to move the 
actual quantity of 8,981.49 MT, his productivity 
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would represent a massive commercial loss. 
Specifically, working at the contractor's actual 
daily efficiency (85.538 MT per dumper-day), 
moving the full 76,725 MT in 31 days would 
require: 76,725 / (85.538 * 31) = 28.934 (say 
29) dumpers. At the claimed monthly lease rate, 
29 dumpers and associated machinery would 
cost: Rs. 11,00,000.00 * 2.9 = Rs. 31,90,000.00. 
However, the contractor's total revenue for the 
completed work at their low bid rate of Rs. 
24.48/MT would be only Rs. 18,78,228.00, 
resulting in a net loss of Rs. 13,11,772.00 
before accounting for overheads or profits. This 
mathematical model proved that the monthly 
hire claims were either highly exaggerated or 
based on an unworkable bid rate. 
However, the arbitrator recognized that the 
contractor spent Rs. 50,000.00 to install an on-
site weighbridge. Since the work quantity was 
reduced, the fixed cost of the weighbridge was 
distributed over a very narrow base (8,981.49 
MT instead of 76,725 MT). Estimating the fair 
installation cost of a weighbridge at Rs. 
30,000.00, the arbitrator awarded proportionate 
compensation for the unutilized capacity: Rs. 
30,000.00 * (76,725 - 8,981.49) / 76,725 = Rs. 
26,488.00. 

5.1.2 Claim 2: Overhead Establishment 
Charges (10%) 
The Petitioner claimed Rs. 1,87,822.00, 
representing 10% of the contracted amount of 
Rs. 18,78,228.00, citing judicial precedents 
where courts accepted a 10% allowance for 
overheads in prolonged or breached contracts. 
The Respondent contended that this claim was 
entirely against the contract conditions and had 
no legal basis in the absence of a proven breach 
of contract. 
The Arbitral Tribunal rejected the claim in its 
entirety. The tribunal found that there was no 
breach of contract by the respondent. Debris 
removal is inherently dependent on actual post-
disaster conditions, and the work was concluded 
early with the mutual signing of the first and 
final bill on December 30, 2001. Since no 
prolongation was caused by the employer, no 
overhead establishment charges were justified. 

5.1.3 Claim 3: Loss of Profit (15%) 
The Petitioner claimed Rs. 2,48,854.00 for a 
15% loss of profit on the unexecuted balance of 
the work (Rs. 16,58,362.00 out of the contract 
value of Rs. 18,78,228.00). The contractor 

argued that the respondent unilaterally prepared 
the final bill, which they accepted under protest, 
preventing them from earning their projected 
profits under Section 73 of the Indian Contract 
Act, 1872. 
The Respondent argued that the contractor's 
own inability to mobilize sufficient equipment 
made it impossible for them to perform the 
contract, and that they did not submit income 
tax records to prove their historical profit 
margins. 
The Arbitral Tribunal rejected the claim, ruling 
that Section 73 is only applicable where a 
contract is breached by the respondent. In this 
case, the R&B Division did not breach any 
term; the debris was simply exhausted, making 
the work complete. Because the reduction in 
quantity was an environmental reality of the 
post-earthquake recovery and not a breach, the 
claimant had no right to claim profits on 
unexecuted works. 

5.1.4 Claim 4: Rate Difference 
The Petitioner claimed Rs. 9,29,758.00 as a rate 
difference, seeking a revised rate of Rs. 
128.00/MT instead of the contract rate of Rs. 
24.48/MT. The contractor relied on a contract 
clause stating that the approved rate would 
remain unchanged only for actual quantities 
within a (+/-) 30% deviation from the estimated 
tender quantity. Since the executed quantity was 
only 11.7% of the tender (an 88.3% decrease), 
the contractor argued that the fixed mobilization 
and overhead costs rendered the original bid 
rate entirely unworkable. 
The Respondent countered that the contractor 
had voluntarily agreed to the rate of Rs. 
24.48/MT, signed the final bill and weigh books 
without protest on December 30, 2001, and had 
already been fully paid. 
The Arbitral Tribunal upheld the principle that 
extreme quantity deviations beyond the 
contractual limit of 30% legally entitle the 
contractor to a revised rate. However, the 
tribunal rejected the contractor's proposed rate 
of Rs. 128.00/MT, as it was derived from highly 
exaggerated machinery hire claims. To establish 
a reasonable rate difference, the arbitrator 
adopted the second lowest tender rate submitted 
during the original bidding process, which was 
Rs. 40.50/MT. Thus, the tribunal calculated the 
total fair compensation as: 8,981.44 MT * Rs. 
40.50/MT = Rs. 3,63,748.00. Since the 
contractor had already been paid Rs. 
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2,19,866.00 at the contract rate of Rs. 
24.48/MT, the arbitrator awarded the net 
difference: Rs. 3,63,748.00 - Rs. 2,19,866.00 = 
Rs. 1,43,882.00. 

5.1.5 Claim 5: Interest Charges 
The Petitioner claimed 18% p.a. simple interest 
from the due date of the contract until the 
realization of payment, stating that they had 
taken commercial loans from the Gandhinagar 
Nagrik Cooperative Bank at 18% p.a. to finance 
operations. The Respondent argued that the 
transaction was non-commercial on the 
government's part, and that the contract 
contained no express clause for interest 
payments. 
The Arbitral Tribunal ruled that a public works 
construction contract is a commercial 
transaction, and interest is fully payable under 
the Interest Act, 1978 and Section 31(7) of the 
Arbitration and Conciliation Act, 1996. The 

claimant had served formal notices for interest 
on January 18 and March 14, 2002. The 
arbitrator awarded a graded simple interest 
structure to balance equity and prevent 
administrative delay: 
• Pre-Tribunal Interest: 9% p.a. (noted as 7% 

p.a. in the final award table summary) from 
the date the claims became due (January 7, 
2002) till the formation of the tribunal (May 
31, 2003). 

• Pendente Lite Interest: 6% p.a. from the 
tribunal formation date (May 31, 2003) till 
the date of the award (October 14, 2005). 

• Post-Award Interest: 12% p.a. starting from 
the award date (October 14, 2005) until 
actual realization, with a grace period of 2 
months (noted as 3 months in the pre-award 
discussion) during which no interest is 
charged if the principal is paid

. 
Table 3 summarizes the claims, original claimed amounts, and final values awarded by the sole 
arbitrator. 

Claim No. Description of Claim Amount Claimed 
(Rs.) 

Amount Awarded 
(Rs.) 

1 Losses towards hire charges of 
machinery 

11,50,000.00 26,488.00 
(Weighbridge 
proportionate cost) 

2 10% overhead establishment 
charges 

1,87,822.00 NIL (No breach of 
contract) 

3 15% loss of profit on 
unexecuted work 

2,48,854.00 NIL (Section 73 
inapplicable) 

4 Rate difference for quantity 
deviation 

9,29,758.00 1,43,882.00 (Revised 
rate to Rs. 40.50/MT) 

Total Direct Financial Award 25,16,434.00 1,70,370.00 
 
6. Systemic Challenges and Institutional 
Reforms in Indian Arbitration 
While the 1996 Act aimed to make arbitration 
inexpensive and rapid, the Bhagwati Case Study 
demonstrates that the process remains highly 
prolonged in practice. In this case, the dispute 
arose in December 2001, the arbitrator was 
appointed in April 2003, and the final award 
was only published in October 2005. It took 
nearly four years to resolve a simple debris 
removal dispute, with the last hearing stretching 
to August 2005. This timeline highlights several 
systemic bottlenecks that characterize Indian 
construction arbitration: 
• Non-Fixation of Claim Timelines: Standard 

contracts lack clear time limits for raising 

claims. Contractors often raise claims only 
near project completion or after final bill 
payments, giving rise to complex, 
retrospectively constructed disputes. 

• Delayed Appointment of Arbitrators: When 
a claimant invokes arbitration, respondents 
frequently fail to act with urgency. This 
forces parties to file petitions under Section 
11 in court. It typically takes up to two years 
just to obtain a court order appointing an 
arbitrator. 

• Appointing Non-Technical Arbitrators: 
Courts and parties frequently appoint retired 
judges who are non-conversant with 
technical engineering terminology, trade 
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practices, or scheduling methodologies, 
leading to over-cautious, slow proceedings. 

• Late Completion of Pleadings: Parties 
routinely seek adjournment after 
adjournment to submit pleadings and 
evidence. Arbitrators grant these requests 
liberally, in direct violation of the 1996 
Act's spirit. 

• Inefficient Hearing Schedules: Counsel and 
advocates often insist on evening or holiday 
sessions, which are limited to 1 or 2 hours. 
A substantial portion of this limited time is 
wasted on administrative tasks, tea breaks, 
and scheduling the next dates. 

• Payment of Arbitrator Fees on a Daily 
Basis: retired High Court and Supreme 
Court judges routinely charge daily fees 
ranging from Rs. 25,000 to Rs. 30,000 per 
two-hour session, while technical engineers 
charge Rs. 10,000 to Rs. 15,000. Daily-rate 
structures remove any economic incentive 
to expedite the proceedings. 

• Routine Challenges to Awards: Public 
departments routinely challenge awards 
under Section 34 as a defensive 
administrative measure, transforming a 
private binding process into a multi-tiered 
litigation process. 

6.1 Strategic Recommendations for Reform 
To make Alternative Dispute Resolution 
Mechanisms more effective in India, several 
structural reforms are required: 
• Establishing a National Institute of 

Arbitrators: Similar to the model in the 
United Kingdom, India should establish a 
national institute to train and certify 
technical professionals (engineers, 
architects, quantity surveyors) as arbitrators. 
Tribunals should be chosen from this 
specialized panel. 

• Adopting Lump-Sum Fee Schedules: 
Arbitrator fees must be capped on a lump-
sum basis rather than a daily-session basis, 
aligning the tribunal's financial interests 
with rapid dispute resolution. 

• Enforcing Two-Stage Proceedings: 
Arbitration should be strictly divided into 
Stage 1 (documentation, pleadings, and 
framing of claims within fixed statutory 
timelines) and Stage 2 (continuous, day-to-
day hearings until conclusion). 

• Limiting Concurrent Cases: Arbitrators 
should be legally restricted from handling 
more than three cases simultaneously to 
ensure focus and speed. 

• Integrating DRBs and Mediation: Dispute 
Review Boards should be made mandatory 
in all public infrastructure projects of value 
exceeding Rs. 1 Crore. This maintains 
contractor cash flow and resolves disputes 
in real-time, preventing them from 
escalating to formal arbitration. 

7. Conclusion 
This research has analyzed the critical interface 
between construction contract conditions, 
alternative dispute resolution, and arbitration in 
the Indian legislative context. The core 
parameters governing construction disputes—
namely, work rates, quantity variations, and 
quality standards—must be clearly and 
unambiguously defined in contract documents 
from the outset. The empirical case study of 
Bhagwati Construction Co. v. State of Gujarat 
underscores that extreme quantity deviations 
(such as the 88% reduction in debris removal) 
render original contract rates unworkable, 
justifying the legal renegotiation of unit rates 
based on objective standards like the second-
lowest tender. However, the study also warns 
against the standard practice of compiling 
exaggerated machinery hire, overheads, and 
loss-of-profit claims in the absence of a proven, 
owner-attributable breach of contract. 
Ultimately, when stakeholders follow a strict 
professional code of ethics and implement 
structured, non-binding ADRM like mediation 
and Dispute Review Boards alongside formal, 
fast-tracked arbitration, the Indian construction 
sector can successfully minimize litigation and 
deliver critical national infrastructure within 
time and budget constraints. 
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